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Grandchildren (Children of his younger Son Edward Alſton, then living) 2001. apiece, payable to the Sons at 21, and to the Daughters at 18, or days of Marriage, 


March 17, 1684+ 0 IR Joſeph Alſion, the Appellant Sir Joſeph's Grandfather, by his laſt Will in writing, dated March 17, 1684. gave 1col. to his Grandſon Joſeph, and to his other 
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with Intereſt, if his Executors put the ſaid Money out at Intereſt; and that ſuch of them as were of ſuitable Age, ſhould be plac'd out Apprentices, or to ſome 
other fitting Employments: And if any of them dy'd before their reſſ ective Ages or days of Marriage, then Parts to be divided amongſt the Survivors: And alſo 
deviſed ſeveral Leaſe-hold Houſes to his Son Joſeph and others, and directs he ſhould pay, out of his own Eſtate, the Ground-rent due for the ſaid Houſes, it amounting 
to 248/. per Ann. And that the Rents of the Houſe wherein Sir Jeremy Snow lived, who paid him for the ſame 281. per Ann, and the Rent of the Houſe in Mr. Szory's Poſ- 
ſeſſion, who paid him for the ſame. So/. per Aun. ſhould be paid by his Executors to his ſaid Son Edward during his Life, and aſter his deceaſe, that his Executors 
thould out of the Rents of the ſaid Premiſſes pay his ſaid Son Edward's Wife, the Reſpondent Mary Alſton, Widow, One third part of the Clear yearly Profits thereof, ſo long 
as ſhe kept her ſelf a Widow, and the Surpluſage of all the Rents thereof, and likewiſe the whole Rents thereof, after the determination of her Widow hood, to be paid to all 
the younger Sons and Daughters of his ſaid Son Edward; and made his ſaid Son Joſeph and Iſaac Executors, and dies in May, 1688. Iſaac dies in 1689. Sir Joſeph, the 
ſurviving Executor, dy'd in 1689. made his Will, and the Appellants Executors Edward Alſton, the Father, dy'd in May, 1699. and after making his ſaid Father's Will (at 
ſapra) had nine Children, | Ti ⁊. the ſaid Joſeph, John, James, Elizabeth, Ann, Clare, Mary and Catherine, and had afterwards born Martha and Rebecca Maria, Catherine and 
ary the Teſtator, John and James dy'd after the Teſtator, but before they attain'd their reſpective Ages of 21 Years, Elizabeth attain'd her Age of 18 Years, and: 
by Will gave her 200/. Legacy to Martha and Rebecca Maria; ſo there is only 1200. Principal Money of the Legacies in queſtion. The now Reſpondents, and then Com- 
plainants, exhibited their Bill in Chancery againſt the now Appellants, for their ſaid Legacies with Intereſt. The Appellants, by Anſwer, admit Aſſets to pay the Legacies, 
and that 8oo/. had been by them receiv'd, in part of Money due to the Teſtator on a Mortgage of 2000/. mention'd in the Bill; and fay, that the remaining 1200l. they 
are ready to aſſign over, ſubject to the Direction of the Court and the Teſtator's Will, and ſubmit to pay Intereſt at 5/. per Cent. h . | 
This Anſwer was gain'd by Surprize; and in truth was an Impofition upon the Appellants, for that the Appellant, Dame El;zabeth, never was inform'd, nor ever appre- 
hended that any Bill was fiÞd againſt her, nor that the Parchment Writing tender'd to her, was to be an Anſwer to any Bill, but an Inſtrument to aſſign what Truſt or 
Intereſt was veſted in her for the Reſpondents; the Fact, as to this being, That a Sunday, which was on or about the 16th day of June, in the Year 1689. one Mr. 
Smith, and the ſaid Edward Alſton the Father, came to her at Bradwell, in the County of Bucks, which is 44 Miles from London, and tender'd an Inſtrument in Writing to. 
be ſign'd by her, and told her, It was only to diſcharge her of the Truſt repoſed in her, in relation to old Sir Joſeph, the Teſtator”s Will, and then ſhe ſhould have uno more trouble there- 
in, or to that effect; upon which ſhe ſign'd the ſame Writing, which is now inſiſted on to be her Anſwer before-mentioned, and to have been taken by Commiſſion; but 
does not remember, or believe, that any Oath was adminiftred to her upon it. 5 8 . 
The Appellant Sir Joſeph's faid Anſwer, was taken by the ſame Commiſſion in London, which is irregular, as likewiſe the taking the other Anſwer on a Sunday. 
Beſides, the Commiſſion bears date the 15th day of June, 1689. and the Caption of the Appellant, Dame Elisabeths Anſwer, appears to be the 16th day of June, 1689. 
which is very improbable, becauſe of the great diſtance from London. | | | : | 
There are two Names {ign'd to the Return of the,Caj gn, 242. Whitaker and Edw. North; whereas the faid North is readyto depoſe, That he never ſign'd the ſaid Return, 
nor took any Anſwer fron he Appellants; Ah Appellant, Dame Elizabeth, had the more reaſon to believe, that ſhe had only ſigu'd ſuch an Aſſignment as afore- 
ſaid, for that there never WaSany Proceeding upon that as an Anſwer, nor did either of the Appellants hear any thing more of it tor above ten Years after: And then, in 
Eaſter Term, 1703. the faid Edward the Father having been dead ſome Years, the Reſpondents Exhibited a new Bill againſt the Appellants for their faid Legacies and 
Intereſt, taking no notice therein, that there was any former Cauſe in relation thereto, nor any fuch Anſwers as are now inſiſted on, tho? the ſaid Reſpondents, eſ- 


pecially the faid Reſpondent Mary the Mother, were acquainted with the ſaid former Bill and pretended Anſwers. | 


* 


That by the ſecond Bill it was alledg'd, That the Appellant Sir Joſeph, had Stated with the Reſpondents an Account of Intereſt for the ſaid Legacies, by a Note 
under his Hand, tho' no Account was ever ſtated. between them. N a - | | 


. . 


The Fact was, Sir ſeph and ſome of the Reſpondents diſcourſing of the Payments he made them, and differing in their Computation, he deſired the Reſpondent 
Mary to tell him the Sums ſhe allow'd to be paid, and taking a little piece of looſe Paper, he fer down the Sums ſhe dictated, and the Appellant Sir Joſeph infilting 
he had paid more, upon this Difference they parted, and the Paper was left as inſigificant, being neither dated nor {ign'd, nor ever intended for any ſettled Account. 

The Appellants Exhibited their Croſs Bill, tor an Account of the Monies paid towards the ſaid Legacies, and to be reliev'd againſt the Reſpondents Demands and: 
to have an Allowance for the Ground-Rent for the ſaid Houſes, which the Appellant Sir Joſeph had paid in his own wrong, the Reſpondents by the ſaid Demiſe be- 
ing (as was apprehended) intitl'd but to the Clear Rents on what was over and above the Ground-Rent, and that Sir Jo/epb was not oblig'd, by the ſaid Teſtator's 
Will, to pay the Ground-Rent for them out of his own Eſtate. 5 | | 

The Reſpondents put in their Anſwer much to the effect of their Bill, but no Proof was made in either of the ſaid Cauſes, that any of the Monies deviſed by the ſaid 
Will had been put out at Intereſt by the Executors, nor any of his Perſonal Eſtate, ſa ve 3oo!. lent the ſaid Edward Alſton the Father, great part whereot was loſt ; and as 
to the ſaid Mortgage for 2000/. the Money was lent out by the ſaid Teſtator, and had it been intended, its preſum'd it would Have been ſo expreſt in the Teſtator's Will. 

Theſe Cauſes came on to be heard before his Honour the Maſter of the Rolls, March 4. 1704. „% 

The Appellant, Dame Elizabeth, having at the Hearing complain'd of the Surprize, the Court, by reaſon of the length of time, did not think fit to do any thing there- 
in; but, its humbly hop'd, that the length of time ſhall not be Concluſive in this Caſe. | | | | 

The ſaid Decree was made abſolute againſt the Appellants: Sir Jo/eph and the Maſter proceeded to take an Account; and afterwards reported 1078“. 18s. 104. due to- 
the Reſpondents ; which Report has been ſince Confirm'd, and the Decree Inroll'd. | N 


Notwithſtanding which, the Appellants humbly hope, That the ſaid Decree ſhall be revers'd, for the Reafons following : 


| Caſe a5 10 the Ground. Tr jg humbly conceiv'd, That no Ground rent is to be paid or allow'd for Szow and Stams Houtes, tor that theſe Houſes were not deviſed to the Appellant Sir Joſeph's. 


Father; and when the Teltator ſaith, The third part of the Clear yearly Profits, which mult be intended after Ground-rents cleard, otherwiſe they cannot be ſaid Clear 


Note, 


” 


| upon the Appellant Sir Jo/zph ro Pay, She ought to Account for and Pay the ſaid Ground-rents to him. 
ob jection. 


Profits, they can't properly be called Clear, till the Yearly Payment, wherewith they ſtand Chargeable are deducted and according to this Conſtruction (which ſeems very 
natural) as to the Ground- rents of theſe two Houſes, tlie ſaid Reſpondent Mary and her Husband Edward, receiving the whole Protit, and throwing the Ground- rents. 
There is a Clauſe in the Teſtators Will, that all his Houſes in or near George-Tard and Lumbard- Street that I ha ve before given, and hereafter do give the ſame, ſhall be. 
Freed and Diſcharged of all Ground-rents, Payable for the ſame by my Son Joſeph. | : 8 
It is Conceived that this Clauſe Extends not to Som and Szory's Houſes, for theſe two Houſes are not given to any Perſon by the Teſtators Will, the Executors are aps 
pointed only as Truſtees for the Payment of the third part of the Clear Yearly Profits, and certainly the Ground. rent thereof is to be by them: deducted, and then what re- 
mains is Clear Profits. > | | | | 5 | 5 
Wherefore, whereas the Decree is that the Appellants ſhall Pay the Arrears of the ſaid Ground- rents, and the growing Payments thereof has no Foundation in the. 
Teſtators Will, but is Groundleſs, and ought to be Reverſed. 
Eſpecially if the Caſe be, taken upon the' Marriage - Settlement which was, Anno 1666. the ſaid Sir Joſeph Appellant, Sir Joſephis Grandfather, upon the Marriage of. 
his Son Joſeph (the Appellant Sir Joſeph's Father) with the other Appellant Elisabeth, in Conſideration of 3000 J. Portion and other Valuable Contideration, did Convey, 
1 and ſet over unto Maurice Thompſon Eſq. and Sir Edward Alſton, Truſtees therin named in truſt for his Son Jo/eph aforeſaid, and the Appellant Elisabeth, all — 4 a 
Leaſehold Meſſuages in or near George-Teard, and Lumbard-Street, wherein he then dwelt, with all the Warehouſes thereunto belonging, in Truſt for them and the Iſſue of 
their Bodies, whereby after the Deceaſe of Old Sir Joſeph, and his Son Sir Joſeph the Appellant, Sir Joſeph Alſton, ought ro Receive the Profits thereof, but the ſaid Set 
tlement was concealed from the Appellants, till ſome ſmall time before the firſt Decree. 5 | : | _ 
That the ſaid Meſſuage and Warehouſcs ſtood all over George-Jeard and in Lambard. Street, and were Burnt down in the Fire of London, and Old Sir Joſeph renew'd the 
Leaſe according to the Act of Parliament for Rebuilding London, and Built ſeveral New Houſes thereupon , Subject to the ſaid Fruſts, but Szow and: Story's Houſes 
were Built on a Toft near Adjoyning, by a diſtinct Leaſe, and under a diſtinct Title, the Appellant Sir Joſeph not being Conifant of the Limitations of ſuch Settlement“ 
pay _ the Ground- rent, and ſuffered the Houſes deviſed to be enjoyed by the Deviſees for 14 Or 15 Years, Amounting to 1300. or there abouts; but then upon ſuch Diſcovery 
opt Pay ment. | | 5 | ; 35 „ | | | | | 
The „ in their Croſs Bill, ſet forth the Settlement and Truſt, and Suggeſt, that upon Diſcovery of ſuch Settlement they order the Rents. to be ſtopt in the Te- 
nants Hands, and Pray a diſcovery what Rents the then Defendants (now Reſpondents) have received, and the Yearly Value of all the Houſes. 5 
Io this they Anſwerr | | Is 8 | SI 1 
Now the Charge of the Croſs Bill as to the Settlement was never taken notice of in the Order to the ſaid Maſter, nor in his Report, nor in the Decree but the faig: 
_ Bill was diſmiſs'd, 3 | 5 Ys 1 5 7 FED | 5 5 5 85 1 888 
t is humbly Concei ved there ought to have been a Tryal at Law directed to have proved the faid Settlement, and then to reſort ba 5 rt t 
and 1 ſtated upon the whole, by which it 3 appear that Sir Joſeph the 1 had no power to make any 9 es i 5 . 21 Looms 
the Rents therereof, or to ſhift the Ground Rents of one Houle to another, or to oblige his Son Joſeph to Pay the whole Ground-rents, and free the aid Houſes fr = 
Payment thereof, but the ſaid Houſes by vertue of the ſaid Settlement ought to ſtand Charged with the Ground-rent reſerv'd upon the Original Leaſe, and no ee 
or at leaſt there in that part of the Decree, as to the Ground- rents, there ought to have been a ſaving of the Rights and Intereſt of the Appellants Precedent to the >: id 
Teſtators laſt Will. But by this Decre the Appellant will be bound up and forecloſed from Calling the Reſpondents to Account or ever to recover their Right to the ald 
Promiſes, which is very hard (the Second Marriage Settlement being made upon very weighty and Valuable Conſiderations.) | | 8 


* 


For which reaſon the ſaid Decree ought to be wholly reverſed, 
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